
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission ) 
On its Own Motion ) 
 ) 
Investigation concerning Illinois Bell ) Docket No. 01-0662 
Telephone Company’s compliance  ) 
with Section 271 of the  ) 
Telecommunications Act of 1996 ) 

 
CONCURRENCE OF CIMCO COMMUNICATIONS, INC.,  

FORTE COMMUNICATIONS, INC., AND XO ILLINOIS, INC. TO THE MOTION TO 
HOLD ISSUANCE OF FINAL ORDER IN ABEYANCE 

AND CONDITIONAL REQUEST FOR FURTHER HEARINGS 
 
 
 CIMCO Communications, Inc. (“CIMCO”), Forte Communications, Inc. (“Forte”), and 

XO Illinois, Inc. (“XO”), hereby state their concurrence with the McLeodUSA Motion to Hold 

Issuance of Final Order in Abeyance and Conditional Request for Further Hearings filed on 

Thursday, May 8, 2003.  In support of this concurrence, CIMCO, Forte and XO state as follows: 

 McLeod correctly points out that there is now a very large elephant in the room that 

cannot be ignored.  If SB 885 becomes law, this Commission will be forced to approve UNE 

rates that will violate at least two of the items in the Section 271 checklist.  First, the 

Commission will be forced to use fill rates and depreciation rates that are based on current 

figures rather than future figures as required by the FCC.  Thus, SBC will not be able to meet the 

pricing requirements contained in Checklist Item 2.  Second, SBC will be charging UNE rates 

that are in excess of comparable retail rates.  This price squeeze will violate the “public interest” 

standard for approval of a Section 271 application. 
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I. Violation of Checklist Item 2. 

 The Commission must follow the guidelines set by the FCC in setting prices for UNEs.  

In its First Report and Order, the FCC stated: 

682. We conclude that, under a TELRIC methodology, incumbent LECs' prices 
for interconnection and unbundled network elements shall recover the forward-
looking costs directly attributable to the specified element, as well as a reasonable 
allocation of forward-looking common costs.  Per-unit costs shall be derived 
from total costs using reasonably accurate "fill factors" (estimates of the 
proportion of a facility that will be  "filled" with network usage); that is, the per-
unit costs associated with a particular element must be derived by dividing the 
total cost associated with the element by a reasonable projection of the actual 
total usage of the element.  Directly attributable forward-looking costs include 
the incremental costs of facilities and operations that are dedicated to the 
element.1   
 

  The FCC Rule follows this language, stating: 

The forward-looking economic cost per unit of an element equals the 
forward-looking economic cost of the element…divided by a reasonable 
projection of the sum of the total number of units of the element that the 
incumbent LEC is likely to provide  to requesting telecommunications carriers 
and the total number of the units of the element that the incumbent LEC is 
likely to use in offering its own services, during a reasonable measuring 
period.2 
 

 
 Similarly, the FCC defines forward looking economic costs as follows: 

§ 51.505 Forward-looking economic cost. 
 
671(d) Factors that may not be considered. The following factors shall not be considered 
in a calculation of the forward- looking economic cost of an element:  
 
(1) Embedded costs. Embedded costs are the costs that the incumbent LEC incurred in 
the past and that are recorded in the incumbent LEC's books of accounts.3 

                                                 
1  In the Matter of Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996, FCC 96-325 (Released August 8, 1996) “First Report and 
Order.” at para. 682.  (emphasis added) 

 

2  47 CFR 51.511(a)  (emphasis added). 

3  47 CFR 51.505 
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 The discussion in the First Report and Order and the language in the FCC rules is 

unambiguous.  UNE prices must be based on forward looking factors, not current or historic 

factors.  If the General Assembly requires this Commission to approve UNE rates that use fill 

factors and depreciation rates that are not forward-looking, then SBC will not be able to meet the 

FCC’s pricing guidelines.  It will therefore be in direct conflict with Checklist Item 2 - the 

obligation to provide unbundled network elements at prices that are consistent with the federal 

Act’s requirements. 

 

II. Price Squeeze 

As noted by McLeod, the FCC will consider a “price squeeze” caused by the relationship 

between UNE rates and retail prices as part of its §271(d)(3)(C) “public interest” evaluation.  See 

Sprint Communications Company, L.P. v. FCC, 274 F. 3d 549 (D.C. Cir. 2001).  SB 885, as 

amended by Amendment No. 1, SB 885, would create such a price squeeze by mandating certain 

fill factors and depreciation rates in setting the rates for unbundled loops leased by SBC Illinois 

to CLECs.  Moreover, McLeod also notes that SB 885, as amended by Amendment 1 would 

relieve SBC of the obligation otherwise imposed by 220 ILCS 5/13-505.1 to adjust its retail rates 

for the changes in its unbundled loop rates based on the “imputation” test prescribed by Section 

13-505.1. 

CIMCO, Forte and XO agree with the analysis of McLeod.  The DC Circuit has directed 

the FCC to consider price squeeze arguments in Section 271 proceedings.  As of this date, the 

FCC has only been faced with arguments of CLECs in Section 271 proceedings that the margins 

between UNE prices and retail rates are insufficient for CLECs to make an adequate profit, or 
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that profits are insufficient in only certain areas of a state.  Here, this Commission and the FCC 

will be faced with a much different situation.  The UNE rates will be higher than retail rates in all 

areas of the SBC territory.  The issue will not be what level of profit is sufficient or whether 

CLECs can make up inadequate profits in some areas with larger profits in other areas.  

Everywhere they look, CLECs will be faced with the prospect of losing money on every 

customer. 

CIMCO, Forte and XO therefore support McLeod’s position that if SB 885 in its current form 

becomes law, then the relationship between SBC’s increased unbundled loop rates and its retail 

rates would result in a “price squeeze” as described in Sprint Communications v. FCC, supra.  

The Commission should therefore consider evidence on, and take into account, the impact of 

unbundled loop rates set pursuant to SB 885 on the public interest under 47 U.S.C. 

§271(d)(3)(D) and on whether SBC Illinois’ UNE rates are TELRIC-compliant.  

 WHEREFORE, CIMCO, Forte and XO concur with the request of McLeodUSA 

Telecommunications Services, Inc., that the Commission (1) hold the issuance of a Final Order 

on Investigation in this docket in abeyance until the later of (i) the conclusion of the current 

session of the General Assembly and (ii) if proposed legislation currently pending in the General 

Assembly as Senate Bill 885 (“SB 885”) is passed, until SB 885 becomes law by signature of the 

Governor or operation of law pursuant to Article IV, Section 9(a) of the Constitution of 1970, or, 

if vetoed by the Governor, until the procedures specified in Article IV, Section 9 of the 

Constitution of 1970 for vetoed bills have been completed; and (2) if SB 885 is enacted, to hold 

further hearings prior to issuance of the final Order to take evidence on the determinations to be 

made in this docket, pursuant to 83 Ill. Adm. Code 200.870. 
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Respectfully submitted, 

       
      Thomas H. Rowland 
      Stephen J. Moore 
      Rowland & Moore 
      77 West Wacker Drive 
      Suite 4600 
      Chicago, Illinois 60601  

            (312) 803-1000 

Attorneys for CIMCO Communications, Inc., Forte 
Communications, Inc. and XO Illinois, Inc. 

 

Dated:  May 9, 2003 
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Illinois Commerce Commission ) 
 On its Own Motion ) 
 ) ICC Docket No. 01-0662 
Investigation concerning Illinois Bell ) Phase II 
Telephone Company’s compliance ) 
with Section 271 of the  ) 
Telecommunications Act of 1996 ) 

 

 

NOTICE OF FILING 
 

  PLEASE TAKE NOTICE that I have this 9th day of May, 2002, filed with 
the Clerk of the Illinois Commerce Commission, 527 East Capitol Avenue, Springfield, 
Illinois 62701, via e-Docket the Response of CIMCO Communications, Inc., Forte 
Communications, Inc. and XO Illinois, Inc. to McLeodUSA Telecommunications 
Services, Inc.’s Motion to Hold Issuance of Final Order in Abeyance and Conditional 
Request for Further Hearings in the above-referenced docket. 
 
 

PROOF OF SERVICE 
 
  Thomas H. Rowland, being first duly sworn, deposes and says that he is an 
attorney representing CIMCO Communications, Inc., Forte Communications, Inc. and 
XO Illinois, Inc. and that on May 9, 2003, copies of the Response of CIMCO 
Communications, Inc., Forte Communications, Inc. and XO Illinois, Inc. to McLeodUSA 
Telecommunications Services, Inc.’s Motion to Hold Issuance of Final Order in 
Abeyance and Conditional Request for Further Hearings were served on all parties on the 
service list via E-Mail. 
 
 
  ___________________________________ 

Thomas H. Rowland 
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Nancy Wells 
AT&T Communications of Illinois  
620 S. 5th St. 
Springfield, IL 62703  * 
mailto:njwells@att.com 
 
John Gomoll & Cheryl Hamill 
AT&T Communications of Illinois 
222 W. Adams 
Chicago, IL  60606  * 
mailto:gomolj@att.com 
mailto: chamill@att.com 
 
William A. Haas 
McLeodUSA Telecommunications Services, Inc.  
6400 C St., S.W.  
PO Box 3177  
Cedar Rapids, IA 52406-3177  * 
mailto:whaas@mcleodusa.com 
 
Rhonda J. Johnson 
Illinois Bell Telephone Company  
555 Cook St., Fl. 1E  
Springfield, IL 62721  * 
mailto:rhonda.j.johnson@msg.ameritech.com 
 
Owen E. MacBride 
Atty. for McLeodUSA Telecommunications 
Services, Inc.  
Schiff Hardin & Waite  
6600 Sears Tower  
Chicago, IL 60606  * 
mailto:omacbride@schiffhardin.com 
 
Julie Musselman 
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701  * 
mailto:jmusselm@icc.state.il.us 
 
Michael W. Ward 
Atty. for Intervenors  
Michael W. Ward, P.C.  
1608 Barkley Blvd.  
Buffalo Grove, IL 60089  * 
mailto:mwward@dnsys.com 
 
Carmen Fosco, David Nixon 
Matthew L. Harvey & Sean Brady 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL  60601-3104  * 
mailto:cfosco@icc.state.il.us 
mailto:dnixon@icc.state.il.us 

mailto:mharvey@icc.state.il.us 
mailto:sbrady@icc.state.il.us 
 
Joy Nicadao-Cuyugan 
Case Manager 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL  60601-3104  * 
mailto:jncuyuga@icc.state.il.us 
 
Darrell S. Townsley 
Atty. for WorldCom, Inc. 
205 N. Michigan Ave., Ste. 1100 
Chicago, IL  60601  * 
mailto:darrell.townsley@wcom.com 
 
Brett D. Leopold 
Sprint Communications Company L.P. 
6450 Sprint Parkway 
KSOPHN0212-2A461 
Overland Park, Kansas  66251  * 
mailto:brett.d.leopold@mail.sprint.com 
 
Andrew O. Isar 
Director-State Affairs 
Association of Communications Enterprises 
7901 Skansie Ave., Ste. 240 
Gig Harbor, WA  98335  * 
mailto:aisar@millerisar.com 
 
Louise A. Sunderland, Mark R. Ortlieb 
  & John T. Lenahan 
Illinois Bell Telephone Company 
225 W. Randolph 
Chicago, IL  60606  * 
mailto:louise.sunderland@ameritech.com 
mailto:mo2753@sbc.com 
mailto:j14141@sbc.com 
 
Janice A. Dale & Susan L. Satter 
Asst. Attorney General 
Illinois Attorney General’s Office 
100 W. Randolph St., 11th Flr. 
Chicago, IL  60601  * 
mailto:jdale@atg.state.il.us 
mailto:ssatter@atg.state.il.us 
 
Thomas Rowland, Stephen J. Moore,  
  & Kevin D. Rhoda 
Attys. for Intervenors 
Rowland & Moore 
77 W. Wacker, Ste. 4600 
Chicago, IL  60601  * 
mailto:steve@telecomreg.com 
mailto:tom@telecomreg.com 
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mailto:r&m@telecomreg.com 
 
 
 
 
 
Carol Pomponio 
XO Illinois, Inc. 
Concourse Level 
303 E. Wacker 
Chicago, IL  60601  * 
mailto:carol.pomponio@xo.com 
 
Jack A. Pace  
City of Chicago 
Regulatory & Aviation Litigation Division 
30 N. LaSalle St., Ste. 900 
Chicago, IL  60602  * 
mailto:jpace@ci.chi.il.us 
 
Dennis K. Muncy, Joseph D. Murphy 
  & Matt C. Deering 
Attys. for Illinois Independent Telephone 
Association 
Meyer Capel, A Professional Corporation 
306 W. Church St. 
PO Box 6750 
Champaign, IL  61826-6750  * 
mailto:dmuncy@meyercapel.com 
mailto:jmurphy@meyercapel.com 
mailto:mdeering@meyercapel.com 
 
Theodore A. Livingston, J. Tyson Covey 
Demetrios G. Metropoulos, Angela O’Brien 
Kara Gibney, Daniel Parish & Hans J. Germann 
Attys. for Illinois Bell Telephone Company  
  (Ameritech Illinois) 
Mayer Brown, Rowe & Maw 
190 S. LaSalle St. 
Chicago, IL  60603  * 
mailto:tlivingston@mayerbrown.com 
mailto:jcovey@mayerbrown.com 
mailto:demetro@mayerbrown.com 
mailto:aobrien@mayerbrownrowe.com 
mailto:kgibney@mayerbrown.com 
mailto:dparish@mayerbrown.com 
mailto:hgermann@mayerbrownrowe.com 
 
Ron Walters 
Z-Tel Communications, Inc. 
601 S. Harbour Island Blvd., Ste. 220 
Tampa, FL  33602  * 
mailto:rwalters@z-tel.com 
 
Michael B. Hazzard & Tamara E. Connor 

Attys. for Z-Tel Communications, Inc. 
Kelley Drye & Warren LLP 
8000 Towers Crescent Dr., Ste. 1200 
Vienna, VA  22182  * 
mailto:mhazzard@kelleydrye.com 
mailto:tconnor@kelleydrye.com 
 
 
 
Henry T. Kelly & Joseph E. Donovan 
Attys. for Vertex Broadband Corporation 
O’Keefe, Ashenden, Lyons & Ward 
30 N. LaSalle St., Ste. 4100 
Chicago, IL  60602  * 
mailto:henrykelly@okeefe-law.com 
mailto:joedonovan@okeefe-law.com 
 
Robin F. Cohn, Michael P. Donahue 
   & Eric J. Branfman 
Attys. for RCN Telecom Services of Illinois, Inc. 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, NW, Ste. 300 
Washington, DC  20007-5116  * 
mailto:rcohn@swidlaw.com 
mailto:mdonahue@swidlaw.com 
mailto:ejbranfman@swidlaw.com 
 
Scott Kellogg 
Senior Attorney 
CoreComm Illinois, Inc. 
70 W. Hubbard, Ste. 410 
Chicago, IL  60610  * 
mailto:scott.kellogg@corecomm.com 
 
Loretta J. Garcia & David A. Irwin 
Attys. for  Moultrie Independent Telephone 
Company 
Irwin, Campbell & Tannenwald, P.C. 
1730 Rhode Island Ave., N.W. 
Washington, D.C.  20036  * 
mailto:lgarcia@ictpc.com 
mailto:dirwin@ictpc.com 
 
Cecely Castillo, Mark N. Pera 
Marie Spicuzza & Allan Goldenberg 
Asst. State’s Attorneys 
Cook County State’s Attorney’s Office 
69 W. Washington, Ste. 700 
Chicago, IL  60602  * 
mailto:ccastil@cookcountygov.com 
mailto:mpera@cookcountygov.com 
mailto:mspicuz@cookcountygov.com 
mailto:agolden@cookcountygov.com 
 
M. Gavin McCarty 
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Vice President & General Counsel 
Globalcom, Inc. 
333 W. Wacker, 15th Floor 
Chicago, IL  60606  * 
mailto:gmccarty@global-com.com 
 
Patrick Phipps 
Commissioner’s Assistant 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL  62701  * 
mailto:pphipps@icc.state.il.us 
Doug Price 
Administrative Law Judge’s Assistant 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL  62701  * 
mailto:dprice@icc.state.il.us 
 
Peter R. Healy 
Manager CLEC External Relations 
TDS Metrocom, Inc. 
525 Junction Rd., Ste. 6000 
Madison, WI  53717  * 
mailto:peter.healy@tdsmetro.com 
 
Penny H. Bewick 
Director-Government Affairs 
New Edge Networks, Inc. 
3000 Columbia House Blvd., Ste. 106 
Vancouver, WA  98661  * 
mailto:pbewick@newedgenetworks.com 
 
Chris Graves 
Administrative Law Judge’s Assistant 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL  62701  * 
mailto:cgraves@icc.state.il.us 
 
Mary C. Albert, Vice President 
Regulatory and Interconnection 
Allegiance Telecom of Illinois, Inc. 
1919 M St., N.W., Ste. 420 
Washington, DC  20036  * 
mailto:mary.albert@algx.com 
 
Richard Heatter, Esq. 
VP Legal and Regulatory Affairs 
Mpower Communications Corp. 
175 Sully’s Trail, Ste. 300 
Pittsford, NY  14534  * 
mailto:rheatter@mpowercom.com 
 
Torsten Clausen 

Illinois Commerce Commission  
160 N. LaSalle St., Ste. C-800  
Chicago, IL 60601  * 
mailto:tclausen@icc.state.il.us 
 


